EMPLOYEE STATUS DETERMINATION
Southern Pacific Transportation Company
Environmental Consultants

This is the determnation of the Railroad Retirenent Board
concerning the status of environnmental consultants who perforned
services for Southern Pacific Transportation Conpany (BA No.1713)
(SPTC) as enpl oyees under the Railroad Retirement Act (45 U S. C
§231 et seqg.) (RRA) and the Railroad Unenploynent |nsurance Act
(45 U.S.C. 8351 et seq.) (RUA).

Backgr ound

The Board's Division of Audit and Conpliance conducted an audit
of SPTC to determ ne the accuracy of creditable conpensation and
service reporting under the RRA and the RU A The environnental
consultants were identified through a review of IRS Forns 1099
"M scel | aneous Incone" and accounts payable transactions issued
by SPTC to individuals treated as independent contractors.
Because the audit found that those individuals worked exclusively
for SPTC for extended periods of tine on SPTC property, the
gquestion was raised as to whether they were correctly classified
as independent contractors. SPTC s comments on the coverage
report relating to the environnental consultants are noted in the
di scussi on bel ow.

The scope of the investigation was |imted to obtaining an
understanding of the services perfornmed by the consultants and
determ ning the nunber of individuals involved, the amount of
conpensation paid during calendar years 1991 and 1992, the
period(s) of time services were provided, and whether the
consultants perfornmed service for other clients, as well as to
obtain any other information necessary for the Board to make a
coverage determ nation

| nformati on Gat hered About Environnental Consultants

SPTC enploys environmental consultants to provide consulting
services on various environnmental matters. Duties include
managenent of environnental projects to evaluate and renedy
properties which my be environnentally contam nated, and
participation with SPTC enpl oyees in settlenent negotiations or
agreenents with County, State and Federal regulatory agencies to
the extent that their expertise and know edge of the project is
required for the negotiations. The consultants are not, however,
authorized to approve settlenents or agreenents on their own.



Rat her, a conpany enployee, wusually a lawer, is required to
approve final settlenents or agreenents on behalf of the Conpany.

The type of reports, nenoranda, etc., that the consultants
prepare are project specific technical evaluations of field
sanpling data, site inspections, agency neetings, witten
responses to technical questions and interpretation of data,
review, evaluation and editing of draft reports prepared by other
consultants and contractors and preparation of responses to
envi ronment al agency information requests or comments. They al so
assist in preparation of docunents involved in litigation in
whi ch their expertise is required.

The consultants' work is assigned on a project-by-project basis.
Their work is directed through the Law Departnent to neet the
envi ronmental conpliance and litigation support needs of SPTC.

Consulting services are also provided to the Real Estate and

Engi neering Departnents to nmanage environnental issues and
problens related to rail operations, sale, purchase and |easing
of SPTC property. Environnental projects are usually of |ong
duration (often several years), and therefore the consulting
services are of a continuing nature. SPTC indicated that the
duration of an assignnent depends on the specific task to be
acconpl i shed. For exanple, consulting services on litigation

matters are provi ded as needed throughout a case as technical and
expert assistance is required.

The work product delivered by the consultant ranges from a
technical answer or opinion on an environnental issue to the
production of a project specific report or conpletion of a
cl eanup project and final agency certification. The work product
may involve the successful oversight and conpletion of a field
activity such as a soils or ground water sanpling programor site
i nspecti on.

SPTC stated that the wrk assignnents performed by the
consultants are an offshoot of Federal and State environnental
| egislation and inplenentation of regulations. Since the
technical |evel of expertise and experience required for the work
product produced by the consultant does not exist within the SPTC
enpl oyee pool, SPTC has had to engage environnental consultants
to meet the conmpany's environnmental conpliance requirenents.

SPTC treats its environnental consultants as independent
contractors. Consulting agreenents are witten directly between

SPTC and the individual. The agreenents do not allow consultants
to assign or delegate to any other person or entity any rights or
duties, wthout the express witten consent of SPTC The

agreenents specify that all materials prepared or devel oped by
t he consul t ant during hour s billed (e.qg., docunent s,
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cal cul ations, maps, sketches, notes and reports) becone the
property of SPTC The agreenents al so provide that either SPTC
or the consultant may cancel the agreenent by giving 30 business
days witten notice to the other party.

The environnental consultants are paid on an hourly basis.
Hourly rate increases are negotiated at the request of the
consultant generally based on increased rates in the consulting
busi ness and/ or changes in the cost-of-living index.

SPTC al so pays reasonabl e expenses for food, |odging, travel and
other simlar expenses incurred in the performance of the
consultants' work. The agreenents provide that consultants shal

i nvoi ce SPTC twice nonthly. Copies of invoices show the nunber
of hours billed during the period, the hourly rate, as well as
expenses for travel, |lodging, autonobile mleage and rental,
meal s, parking, telephone charges, tolls, etc. Airfare was
either reinbursed or prepaid by SPTC Upon receipt of the
i nvoi ce, SPTC nmakes paynent within 5 business days.

SPTC enployed the services of six environnental consultants
during the calendar years 1991 and 1992. Five of the six
i ndividuals provided service in prior and subsequent years.
Envi ronmental consultants have worked for SPTC for a m ni num of 2
years up to a maximum of 7 years and 9 nonths. Al but one of
the six consultants currently provide service to SPTC

Audit and Conpliance's review of Forns 1099 "M scell aneous
| ncone" issued by SPTC for cal endar years 1991 and 1992 show t hat
envi r onnent al consultants were paid conpensation exceeding
$412,000 in 1991 and $503,000 in 1992. Audit and Conpliance
concluded that four consultants worked in excess of 2000 hours
for SPTC in cal endar year 1992. That estinmate was derived by
dividing the consultant's annual income for 1992 by their hourly
rate. However, SPTC pointed out in its comments that the Forns
1099 included all reinbursenent of travel and other expenses paid
to the consultants. SPTC stated that the environnenta
consultants did not work in excess of 2,000 hours for SPTC,
noting that during 1991 and 1992, SPTC did not prepay airfare for
t hose i ndividual s.
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Envi ronmental consultants performed work at various SPTC property
| ocati ons depending on the project assignnent. Sone consultants
stated that a portion of their work was performed at honme or at
their own consultant's facilities. Four of the consultants
stated that the mgjority of their work is perforned on SPTC
property.
Envi ronmental consultants set their own work schedul e or routine.
The mpjority of individuals work during normal business hours
whi ch coincide with those of SPTC. Consultants stated that they
al so worked eveni ngs, weekends, and as needed due to energencies.
SPTC stated that the conpany does not specify the schedul es or
the hours devoted to a project or assignnent. SPTC also
indicated that since the <consultants set their ow work
schedul es, SPTC could not provide a percentage all ocation between
time spent by the consultants working on conpany property and at
ot her offices or their hones.

The environnmental consultants stated that they do not follow
SPTC s operating instructions or procedures when performng their
wor K. Consul tants receive energency response training for
rail road derail nents. Four of the consultants indicated that
they are required to conply wth safety rules governing
contractors working on SPTC property.

The consultants do not attend SPTC sponsored training. They do
attend instruction and semnars required to perform their
consulting function for specific projects and are reinbursed by
SPTC for such attendance. The consultants attend in-house
trai ning when offered and applicable to a specific skill required
for the project. An exanple of recent in-house training given by
SPTC was a sem nar on Legal Issues in Attorney Cient Privilege
and Attorney Wrk Product.

All of the environnental consultants indicated that they are not
supervised or controlled by SPTC when performng their work
Wth one exception, the environnental consultants stated that
they work only for SPTC and do not perform services for other
clients.

The environnental consultants are provided the use of SPTC office
space, office equipnent, telephones, conpany business cards and
| etterhead, and, for specific projects, cellular telephones and
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pagers. SPTC provides consultants with readily avail able office
suppl i es. Consultants are reinbursed by SPTC for wusage of
conputer related hardware and software, office supplies and ot her
related equi pnment on their expense reports. SPTC conmmented that
the consultants are not reinbursed for all conputer equipnment and
sof t war e.

All of the environnental consultants stated that their businesses
were not incorporated and that they are not registered to do
business in their state. None of the consultants adverti ses
their services in trade or business publications.

Wth one exception, the consultants do not maintain liability
insurance for their businesses. Wth two exceptions, the
environnental consultants are listed in the April 1994 SPTC
t el ephone book under the designation, "Environnental Affairs.”

Di scussi on and Concl usi ons

Section 1(b) of the RRA defines the term "enpl oyee" to nmean "any
individual in the service of one or nore enployers for
conpensation."” Section 1(d)(1) of the RRA provides in pertinent
part that an individual is in the service of an enployer if:

(1) A he is subject to the continuing
authority of the enployer to supervise and direct the
manner of rendition of his service, or (B) he is
rendering professional or technical services and is
integrated into the staff of the enployer, or (C) he is
rendering, on the property wused in the enployer's
oper ations, personal services the rendition of which is
integrated into the enployer's operations. [45 U S. C

§231(d) (1) (i)].
Section 1 of the RU A contains essentially the sane definition.

The information summarized above indicates that two of the
definitions of enployee (those in sections 1(d)(1)(i)(B) and (C))
m ght apply to the environnmental consultants. First, the
definition in section 1(d)(1)(i)(A) does not apply because the
evidence indicates that the consultants are not subject to the
continuing authority of SPTC to supervise and direct the manner
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in which they render their services. Specifically, the
consultants do not follow SPTC s operating instructions or
procedures when they perform their work. In addition, they set
their own work schedule and routine. Further, although they
attend instruction and semnars which are required to perform
their consulting functions for specific projects, they do not
attend SPTC-sponsored trai ning.

The evi dence al so shows that the environnmental consultants do not
fall into the definition in section 1(d)(1)(i)(C because they do
not nmeet both parts of that definition of "enployee.” Turning to
the first part of the definition in section 1(d)(1)(i)(Q, the
evidence does show that the consultants do render personal

services, i.e., tasks which each consultant is required by his or
her contract with SPTC to do w thout delegating or assigning to
anyone el se. However, the evidence also shows that the

environmental consultants are not integrated into the staff of
SPTC. First of all, the work that they performis not work that
traditionally has been done as part of running a railroad. In
fact, as was pointed out by SPTC, the work which the
environmental consultants do is of recent origin, resulting from
laws and regulations dating from the 1980s. Mor eover, the
evidence indicates that the environnental consultants perform
services which are tangential to SPTC s railroad operations.
Specifically, they provide technical advice and know edge in
environnmental projects ranging from negotiations wth State and
Federal regulatory agencies to preparation of a variety of
witten work to providing expert assistance in litigation. The
fact that the projects that the environnmental consultants do can
extend over a long time period does not change the conclusion
that they are not integrated into the SPTC staff. Rat her, the
work that they do, on a project-by-project basis, sinply can take
as many as several years to conplete. The resulting work product
is nothing which by its nature is part of railroad operations.
Rat her, the product may be a technical answer or opinion on an
environnental issue or a project specific report. Thus, a
majority  of the Board concludes that the environnental
consultants are not integrated into the staff of SPTC, but rather
are used as true consultants to provide know edge and expertise
whi ch are not available within the SPTC staff.
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Finally, looking at the definition of "enployee" in section
1(d)(2)(i)(B), a majority of the Board finds that the services
performed by the environnmental consultants are technical in

nature because of the specialized know edge and expertise which
the consultants nust possess in order to carry out their
services. For exanple, the consultants prepare project specific
t echni cal eval uations of field sanpling data and site

i nspecti ons. In addition, they serve with SPTC enpl oyees who
negoti ate wth State and Feder al agenci es concer ni ng
envi ronnent al issues when their specialized know edge and
experience is required. However, for all of the reasons

di scussed in connection with the discussion of the definition of
"enpl oyee" in section 1(d)(1)(i)(C, a mpjority of the Board
finds further that the environnental consultants are not
integrated into the staff of SPTC Rather, a mjority of the
Board finds that the environnental consultants are true
consultants used by SPTC for special projects not necessarily
related to SPTC s operation of a railroad where special know edge
and expertise are required.
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For the reasons set forth above, a nmpjority of the Board finds
that the environnental consultants are not enpl oyees of Southern
Paci fic Transportation Conpany.

den L. Bower

V. M Speakman, Jr. (D ssenting
opi ni on attached)

Jerone F. Kever
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